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Engagement of Consultants

General Comment

It is not cost effective for most public entities to maintain expertise and skills in all areas.  In certain situations, external help for a limited period of time – for example, for a particular project, or for specific services such as legal advice – may be justified.  A person who provides those services is generally referred to as a consultant, contractor or leased executive.  Such persons usually manage themselves independently of the entity which has engaged them.  

We use the term “consultant” to describe the providers of all such services.

A public entity should not usually engage a consultant:

(
where there is an expectation that a conflict of interest could develop;

(
to resource core, ongoing functions or activities; or

(
to undertake tasks which the public entity could more cost-effectively and appropriately resource itself.

Public entities need to ensure that where consultants are engaged because of their specialist expertise they should only be used in an advisory role.  A public entity must retain the decision-making role, for example deciding on the strategy or policies adopted by the entity.

Relevance of the Procurement Process (Part 2) to the Engagement of Consultants

The procurement model outlined in Part 2 is equally applicable to the procurement of consultancy services.  However, special attention needs to paid to the following sections.

Determining the need for the procurement (see section 1)

A public entity should always carefully consider the reasons for engaging a consultant.  Normally there should be an expectation that using external resources will provide cost savings or a higher quality of service than using in-house staff.  A public entity may decide to engage a consultant to address any of the following needs:

Specialised expertise or skills

Certain types of expertise or skills may not be available internally, and a public entity may not consider it feasible or desirable to gain the skills through internal training or recruitment.  

An external or unbiased opinion

A public entity may wish to have an independent evaluation, review or judgement that is not affected by internal considerations or influenced by past events.

External advice to management

At critical stages in a public entity’s development, management may wish to take external advice – for example, at times of organisational change. 

To undertake work quickly

A public entity may need to boost its internal resources by engaging a consultant to help expedite business processes or to complete projects more quickly.

Staff training

A public entity may find it impractical to train to its staff comprehensively using its own resources.  A public entity may, therefore, engage a consultant to undertake aspects of training.

Preparing the procurement plan (see section 2)

A public entity should establish the scope and duration of its consultancy requirements before it decides what is the most appropriate arrangement.

(
One-off Projects

A public entity should clearly specify the requirements, desired outputs and the timetable for a one-off project.

(
Longer-term input from a panel of consultants

If a public entity needs consultants on a regular basis, it may establish a panel of persons available for engagement on particular types of work, as requirements arise.  Such an arrangement can save resources, and expedite selection and engagement.  However, it requires a pre-qualification process.  It should be made clear to those on the panel that engagements will be “as required” and cannot be assumed.

(
Time-limited consultancies
A public entity should generally limit a requirement for consultancy support to a specific term of, say, a year.  A term may be extended if performance of the initial engagement has been satisfactory.

Specification of the goods or services (see section 2.3)

It is important to define clearly the problem that a consultant is needed to address.  This may involve obtaining input widely from within the public entity.  If the public entity cannot produce a thorough specification of the business problem, or if the process identifies only symptoms and not the cause, it may need a more detailed survey or study before it scopes and defines the requirement.

Defining the requirement as specifically and accurately as possible helps to ensure that the public entity gets value from the consultancy. 

The specification will vary according the complexity of the project.  The following issues should be considered:

(
description/objectives of the project;

(
function and boundaries of the consultancy;

(
outcomes and deliverables;

(
project timetable – including milestones, deadlines and completion date;

(
required knowledge, expertise and experience;

(
how the consultancy will be costed – for example, fixed cost, daily or hourly rates, and incidentals;

(
proposed payment schedule;

(
confidentiality requirements;

(
conflicts of interest, disclosure, resolution and management;

(
professional indemnity and public liability;

(
intellectual property;

(
contract conditions; and

(
selection criteria.

A public entity should set aside adequate time for discussions with, and effective briefing of, the consultant.

Evaluation criteria (see section 2.4)

The suitability and capability of a consultant are likely to be key evaluation criteria.

A public entity should consider the following specific issues:

(
the “fit” of the consultant’s skills and experience to the entity’s requirements;

(
evidence that the consultant has successfully completed similar assignments;

(
the ability of the consultant to communicate with all levels within the entity;

(
price;

(
qualifications, skills and experience of the personnel who will work on the project;

(
the transfer of skills and technology to the public entity; 

(
interpersonal factors, such as the rapport between the consultant and the project team; 

(
the methodology and management processes that will be used; and

(
where applicable, the consultant’s control of, and accountability for, the performance of subcontractors.

Wherever possible, a public entity should seek a fixed cost.  This makes it easier to:

(
compare bids;

(
manage the consultancy; and 

(
make progress payments as milestones are signed off.
The contract (see section 2.5)

A consultancy contract should clearly set out the commitments and obligations of both parties, so that there can be no misunderstanding on standards of performance, expected results, and deadlines.

The specification should stipulate the information which the public entity requires at each stage of the assignment.  Payments should be linked to deliverables.

The conditions of contract should take account of the following issues.

(
Avoiding an Employment Relationship

A public entity should take care not to create a contract of employment unintentionally.  Wherever possible, it should link the consultancy to a single task rather than an ongoing requirement.  The contract should state that the engagement is for a fixed and limited term.

(
Conflicts of Interest

A conflict of interest will exist where a consultant has, or appears to have, obligations or interests that may conflict with his or her contractual duties to the public entity.

(
Professional Indemnity
Depending on the nature of the consultancy, the public entity should consider the need for professional indemnity insurance to protect it against any claims arising from the consultancy.

The contract should also specify the period of professional indemnity insurance required after the consultancy is completed.

(
Public Liability
A public entity should consider the need for public liability insurance, depending on the nature of the consultancy and the likelihood of the consultancy causing death, injury or damage to the property of others.

(
Health and Safety

A public entity should prepare a health and safety plan to clearly identify its and the consultant’s respective responsibilities.

(
Intellectual Property
Intellectual property includes all copyright and rights in relation to inventions (including patented inventions), industrial designs, registered and unregistered trade marks, plant varieties, confidential information (including trade secrets) and circuit layouts.  Examples of intellectual property that may be produced in the course of a consultancy include:

(
computer source codes (computer programs) which are considered literary works;

(
graphics or logos;

(
reports, publications, video, multimedia products, photographs, plans and construction drawings; and 

(
patentable inventions.

Any contract for the engagement of a consultant should include provisions which:

(
clearly identify the ownership of the intellectual property developed or created in the course of providing the service; and

(
identify any background intellectual property and ensure the public entity’s continuing right to use it.
The intellectual property created during a consultancy does not automatically vest in the public entity upon payment. 

(
Confidentiality
A contract should bind the consultant to respect confidentiality of the information to which he or she has access, both from external sources and within the public entity.
(
Prices and payment
There may be several options for buying and paying for the consultant’s services.

(
Fixed price
A fixed price requires the consultant to estimate the total cost of the project.  Because the consultant takes on the pricing risk, he or she is likely to include a premium depending on the amount of risk involved.  The more defined the job, the less the pricing risk will be.  

This option may not be suitable for a large project that is difficult to specify with reasonable accuracy.

Fixed price contracts tend to be less flexible, with the consultant required to deliver the requirement within a specified cost and time.  Any change to the original specification should follow appropriate change control procedures.

(
Time-based fees
The consultant may be paid for:

(
time spent on the consultancy; and

(
appropriate disbursements – for example, travel, meals or accommodation.

It is normal to agree hourly, daily or weekly rates.  If a public entity uses this method, it should preferably also specify an estimated time to complete the assignment.

This method suits cases where a public entity’s needs are subject to change, or it cannot accurately define the tasks to be performed.

In this case the public entity takes most of the risk of increased costs.  To keep control over costs, it should have effective change control and project monitoring procedures.

(
Value-based price
For value-based price, the public entity and the consultant should agree how value is to be measured and how delivery can be confirmed.  The consultant takes most of the risk, but stands to benefit on high value assignments. 

(
Outcome-based price
Under this method, a public entity agrees to pay for a specified business outcome which the consultancy will achieve.  The method requires both the consultant and public entity to agree:

(
the baseline for measuring the outcome;

(
how it is to be measured; and 

(
how to confirm that the outcome has been delivered.  

The public entity and the consultant share the risk, since both will benefit if the outcome meets expectations, and both may incur some losses if the outcomes fall short. 

(
Payment schedule
Under this method, the public entity determines when and how the payments will occur. Commonly used payment options include monthly progress, achievement of agreed milestones, or paying one amount at the end of the assignment.  

Evaluating tenders received (see section 5)

When selecting a consultant, a public entity should satisfy itself that the consultant:

(
has the necessary knowledge, expertise, interpersonal skills and experience; and 

(
will be available for the term of the contract.  

This requires information about:

(
the consultant’s skills and experience;

(
the project management approach or methodology proposed; and

(
if a consultancy team is involved, the role, credentials, and claims of skill and experience of each team member, and the lines of authority.

The verification process should include the taking and checking of recent references.

Managing the contract (see section 11)

The public entity is responsible for managing the consultancy.  To do so successfully, it should keep in mind the need for:

(
clear objectives for the assignment;

(
a written agreement outlining the obligations, duties, and responsibilities of the parties – which can be critical to managing the relationship with the consultant;

(
project milestones, where possible, as the basis for progress reports and monitoring – with a view to taking corrective action at an early stage if there is a performance problem; 

(
progress reporting, monitoring, and prompt feedback; and

(
someone to liase with the consultant and give advice, support, clarification and information.

Completing or renewing the contract (see section 12)
At the end of the assignment, the entity should evaluate the consultant’s work to determine whether:

(
the consultant has delivered to specification;

(
any report produced by the consultant has addressed the issues in a practical and realistic way; and

(
the public entity would use the consultant again on another project.

Syndicated Procurement

General Comment

Several public entities may have the same requirements for goods or services.  There may be economic advantages in forming a syndicate, to:

(
share the costs of the procurement process; and

(
negotiate favourable terms as a result of increased volume.

Smaller public entities can also benefit from the experience and capabilities of larger ones.

A public entity which is considering syndicated procurement should:

(
consider how it will exit any current contractual arrangements and obligations – so that the timing of its exit from a current contract coincides with entry into a new one;

(
consider carefully the effect of a syndicated procurement on the market; 

(
join the syndicate at the beginning of the procurement process;
 and 

(
satisfy itself of the stability and ongoing participation of all syndicate members.

Relevance of the Procurement Process (Part 2) to Syndicated Procurement

The procurement model outlined in Part 2 is applicable to syndicated procurements.  However, as more than one public sector entity will be involved in the procurement, special attention needs to be paid to the following sections. 

Preparing the procurement plan (see section 2)

The members of the syndicate should prepare and agree the procurement plan.  It is essential that each has a common understanding of:

(
the role of the syndicate members and the responsibilities of the designated lead public entity – for example, to issue the Request for Proposal, receive tenders, etc;

(
the procurement requirement and the specification;

(
the method of procurement;

(
how the goods or services will be evaluated;

(
the form and content of the contract with the supplier; and

(
the initial:

(
contract management strategy;

(
transition arrangements;

(
performance management measures; and

(
disengagement and re-tendering procedures.

The plan should also detail the different roles and responsibilities of each member of the syndicate.  For example, one member may be designated the lead entity to provide overall management of the contract, while others may interact with the supplier only on their own particular requirements (such as delivery patterns to various locations). 

If the syndicate appoints a private sector agent to conduct the procurement process on its behalf, additional considerations include:

(
the form and content of the contract with the agent;

(
potential changes to the risk profile in relation to the procurement, arising from the involvement of a third party; and

(
the need for the agent to comply with key principles and practices (see overriding considerations in Part 1).

Each member of the syndicate should separately assure itself that:

(
it is aware of the risks and critical success factors, which may change as the business case is developed;

(
it is aware of any unevenness in the costs and benefits of the procurement among the syndicated public entities;

(
the specification meets its own particular needs and those of its users; and

(
it clearly understands its role and responsibilities in the procurement process, and its potential role in the contract management process.

Evaluation criteria (see section 2.4)

The syndicate members should jointly establish the evaluation criteria during the planning stage.  Each member should be satisfied that the criteria reflect its expectations of the goods or services.

Each syndicate member should: 

(
receive a copy of the final evaluation; and 

(
agree with the recommendation as to the preferred tenderer.

The contract (see section 2.5)

The form and content of the contract should be established at the planning stage.  The contract should contain robust conditions that stipulate the basis on which a syndicate member can exit the arrangement.  Careful consideration should also be given to conditions relating to the termination of the contract during the contract term.

Each syndicate member should receive a copy of the final contract and confirm that:

(
the form and content of the contract meets its needs; and

(
it is willing to accept and comply with the contract terms and conditions.

Intellectual Property

If the procurement will involve the development of intellectual property, syndicate members should:

(
clearly identify who (the syndicate or the supplier) owns any intellectual property developed; and

(
identify any background intellectual property and secure the syndicate’s right to use it.

Managing the contract (see section 11)

A contract management plan is essential to ensure that benefits anticipated from the contract are actually achieved.  Syndicate members should assure themselves that:

(
each has appointed a manager to manage its relationship with the supplier; 

(
each understands the lead entity’s responsibility for managing the core contractual conditions;

(
there is a process for dispute resolution and settlement of grievances between the syndicate members and the supplier; and

(
there is provision for identifying problem areas at an early stage and for initiating remedial action.

All members should participate in measuring the supplier’s performance.
Completing or renewing the contract (see section 12)

Contract renewal has an added dimension in a syndicated procurement, because:

(
not all syndicate members may wish to continue with the arrangement;

(
individual members may wish to vary the terms of the contract;

(
new members may wish to join; and

(
the lead member may wish to change its responsibilities.

Flexibility to meet these requirements should be built into the initial contract. 

Contracting Out, Co-sourcing and Outsourcing

General Comment

Contracting out, co-sourcing
 and outsourcing are the terms most commonly used to describe a situation where an entity arranges for someone else, on its behalf, to perform a task or deliver a service which the entity would otherwise do itself.  

We use the word “outsourcing” to describe activities of this sort.

Public sector managers commonly use outsourcing to increase responsiveness and reduce costs.  Outsourcing may involve:

(
a single service contract with a single supplier, or multiple contracts with multiple suppliers; or

(
use of the public entity’s staff, or those of the contractor.

In some special cases, outsourcing may also involve a functional contract with a single contractor who provides, sub-contracts and manages the supply of a range of services. 

Some of the general benefits that can be achieved include:

(
savings and a greater ability to control costs, through entering a service contract that can fix prices subject to agreed variation; and

(
simplified management of services, because fewer internal resources are generally needed to support a contract arrangement.
When considering outsourcing, a public entity should:

(
assess all the quantitative costs;

(
identify all the disaggregated costs in the service delivery chain, including overheads;

(
consider what costs will remain for the entity to carry in terms of overheads, including the cost of monitoring the contract;

(
consider the impacts on quantity, quality and cost of unbundling of services (if only part is being outsourced);

(
assess whether it has sufficient information about costs and service performance to enable it to compare the current level of service and the service offered by the proposed contractor.

Relevance of the Procurement Process (Part 2) to Outsourcing

The procurement model outlined in Part 2 is equally applicable to outsourcing.  However, special attention should be paid to the following sections.

Determining the need for the procurement (see section 1)

It is essential to invest sufficient time in this stage of the process, and not to underestimate the time and resources required to do it properly.

A public entity should clearly identify the rationale for any outsourcing of service delivery.  It should assess:

(
the needs of the service;

(
how well the existing service delivery arrangements are working;

(
the scope for improvement of those arrangements; and

(
the options for change.

Outsourcing is not a solution to poor management practice.  A fair market price for a service can only be determined when existing systems are working well. 

It is critically important to establish meaningful and measurable objectives for an outsourcing.  A single objective – for example, “to reduce costs” – is inappropriate.  Instead, a public entity should consider a range of objectives.  Some of the objectives may be to:

(
reduce unit costs;

(
minimise capital expenditure;

(
gain access to, and achieve early benefits from, modern technologies; or 

(
maximise staff opportunities.

Preparing the procurement plan (see section 2)

When outsourcing, a public entity should consider whether it will accept an internal bid and, if so, how it will handle it.

Where applicable, an entity should also consider the following areas.

(
Human resources 

A public entity should have a staff communication strategy, covering:

(
when and how it will notify staff of the outsourcing arrangement and keep them informed of progress; and 

(
how it will handle issues such as job security, potential redundancy or early retirement.

(
Capital Assets

A public entity should decide who will be responsible for acquiring and owning any assets.

If a public entity intends to sell any existing assets to the supplier, it should consider securing the right to recover the assets in the event of contract failure.  If the supplier is to fund capital items, its charge is likely to include a return on the cost of that funding over the life of the contract.

(
Intangible Assets

Outsourcing may involve transferring intangible assets – intentionally or otherwise.  Contract provisions may be needed to protect existing and new intangible assets and any proposals for their potential exploitation.

(
Rationalising property and accommodation 

If a public entity is outsourcing a significant function, it should consider the implications for the size of its property and accommodation over the period of the outsourcing.  This will help to mitigate the costs of property which will be surplus to requirements.

(
Charging Mechanisms
A charging mechanism should, as a minimum, deliver pricing certainty within service flexibility.  If the mechanism fails to do so, the public entity may find that the contract significantly constrains business flexibility or becomes administratively burdensome.  

Once the contract has been signed, most of the public entity’s negotiating leverage may be gone.  A charging mechanism should be therefore be designed to avoid the need for renegotiation. 

Specification of the goods or services (see section 2.3)  

The specification should prescribe service requirements rather than the method of service delivery.  A public entity should be careful to make the service requirements complete and unambiguous, because omissions and uncertainties could add to costs later.

A public entity should match its expectations with an up-to-date assessment of its needs, not with past services and achievements.

The contract (see section 2.5)

The draft contract, prepared at the planning stage and included with the tender documents, should cover issues relating to:

(
staff transfers and employment conditions;

(
ownership and acquisition of assets;

(
use of current accommodation; and

(
the need for clear definition of the service requirements.

The term of the contract

The contract may:

(
be for a specified term; or 

(
continue until notice to terminate is served.  

Where notice is to be given, the contract should specify any break points, the notice period, and the minimum period before any notice of natural termination.

Change control

The contract should provide for any changes to either the contract terms or the service requirement during the term of the contract.

Intellectual property 

A public entity should consider:

(
securing all rights to existing intellectual property together with any subsequent enhancements, modifications or refinements developed by the supplier – especially where the total will comprise a mixture of original and new intellectual property; and

(
protecting the rights to new intellectual property generated as part of the service – for example, copyright law may vest ownership in the originator and not the paying organisation, and specific provisions to deal with this may be necessary.

A public entity should consider the value of intellectual property ownership and whether it would be more cost effective to leave it with the supplier in return for a lower priced contract.  In this case, the public entity should secure satisfactory rights to use the intellectual property, extending to third parties in the event of the contract being placed with a different supplier in future.  

Whenever intellectual property is involved, a public entity should consider seeking legal advice on how to protect its position in respect of such property.

Title and risk

The contract should clearly detail:

(
the resources or assets remaining in the public entity’s ownership; and

(
which party carries the risks associated with asset renewal and fitness for purpose.

Charges and charging structure 

The contract should cover:

(
restriction of charges to those services described in the contract, or any services additionally agreed in writing;

(
payment terms and invoicing; and

(
any bonds or guarantees that may be required from the supplier.

Indemnities

The contract should address the scope and amount of any indemnity its scale or insurance cover required of the supplier.

Termination 

A public entity should consider what termination conditions will apply in any of the following circumstances:

(
material breach by the supplier;

(
material breach by the public entity;

(
supplier insolvency, liquidation or inability to pay debts;

(
change of ownership of the supplier;

(
changes in legislation; and

(
a decision by the public entity to withdraw from the contract for reasons unconnected with the supplier’s performance.

A public entity should also consider providing for partial termination – for example, to enable it to terminate some aspects of the contract without prejudice to the remainder.

Financial Remedies

The contract should contain formal, enforceable remedies for poor performance.

Break clauses

A public entity should consider the need for a break clause, especially for a contract of over five years’ duration.  A public entity should be aware of the effect that a break clause may have on price.  Any uncertainty over the length of the contract is likely to impact upon price, because supplier charges are normally based on the combination of volume of service required over the length of the contract. 

Transfer and subcontracting 

It is normal practice not to allow a supplier to assign an outsourcing contract to a third party.  A contract could allow a supplier to subcontract partially to a specialist organisation, but only if the supplier remains the primary contractor and is not released from any contractual obligations.

Evaluating tenders received (see section 5)

One of the most important differentiating aspects of evaluating outsourcing contracts is the need for the outsourcing entity to assess a potential supplier’s ability to form and maintain effective working relationships for an extended period.  Two important considerations are:

(
asking potential suppliers to state their objectives in entering the relationship: these objectives should be assessed for general compatibility with the public entity’s own objectives; and

(
checking supplier capability and references: this should validate the supplier’s capability over the range of relevant products and skills – if necessary to a detailed level covering the number of products the supplier supports, the number of staff available to support each product, and the skill level of those staff.

Managing the contract (see section 11)
Maintaining service levels and standards

The contract and any supporting documents should set out the required service levels and standards clearly.  A public entity should establish effective processes to monitor the supplier’s achievement.

Change control

Maintaining service levels and standards.

If changes are required to a service contract, the public entity should consider:

(
the impact of the change on the requirement and contract conditions;

(
the process for agreeing to the change; and

(
monitoring and reporting on the change implementation.

Identifying, reporting and responding to poor performance

A public entity should give the supplier feedback on its performance through meetings, exception processes, and escalation procedures.  The contract should provide for such matters.

Reporting should be designed to pick up poor performance quickly, so that there can be early remedial action and, if necessary, timely escalation.  Monitoring and reporting should follow progress through to completion of the remedial action.

Performance improvement

Where performance improvement is an integral part of the procurement, there should be processes to:

(
assess the entity’s reasonable expectation of successful completion at each monitoring point;

(
monitor and report on the supplier’s progress against expectations;

(
assess outturn against target benefits and costs; and

(
report on the overall performance of the programme and its impact on the delivery of contractual objectives.

General administration

A public entity should assess the cost of establishing and operating any other administrative processes which will be necessary for the smooth operation of the outsourcing.  These may include: 

(
checking and paying supplier invoices;

(
documenting contract management meetings and decisions; and 

(
filing documents relating to the outsourcing.  

The costs should be in line with the benefits and risks.  For example, if the contract is simple, then the administrative arrangements may also be simplified.

Managing a resource-based contract

A resource-based contract is typically based on a minimum resource profile, for which a charge would be levied.  The amount of the charge can be influenced by:

(
any provision for additional resources; and 

(
the amount of advance notice required.  

A public entity should:

(
seek maximum utilisation of the contracted resource pool;

(
calculate and report the cumulative effect of any shortfall in utilisation; and

(
purchase baseline and additional resources at the most advantageous rate.

Contracting for the Construction of Physical Works

General Comment

When a public entity builds physical works, it should obtain competent professional advice before it commits itself to a contract.  A public entity may, for example, seek advice from a building or construction professional (such as an architect, engineer or quantity surveyor), a lawyer specialising in construction law, or a team of such professionals.
  

Contracts for the construction of physical works can become complex – for example, where two or more public entities join to own the asset, or where a mix of private and public entities from different disciplines are involved in a partnering agreement or a joint venture.  The necessary details and standards should be set out in an agreement between the entities concerned and the contractor.

In this part, we consider examples of methods currently used for contracting for the construction of physical works.  In each case we discuss the relevance of the procurement process outlined in Part 2.  The examples are:

(
the traditional or conventional contractual method;

(
construction management;

(
design and build;

(
guaranteed maximum price contracting; and

(
build-own-operate-transfer (“BOOT”) projects.

Additional guidance on engaging designers or consultants, and establishing effective relationships with them, is available from professional organisations.

The Traditional or Conventional Contractual Method

General Comment

This method involves the public entity (in this part, “the owner”):

(
contracting with an architect and/or an engineer (“the designer”) to design the project, prepare plans and specifications, and (often) to act as the owner’s on-site representative and inspector; and

(
after the project plans and specifications have been completed, selecting a head contractor – usually by competitive tender.

The head contractor:

(
contracts with the owner to complete the project in accordance with those plans, within a specified time and (usually) for a lump sum; and

(
subcontracts with speciality or trade contractors to perform particular elements of the total project.

The traditional method accommodates change easily – but often at a cost.  The contract may allow the price to be adjusted for variations or inflation-adjusted costs.  However, the contract is between the owner and the prime contractor.  The designer is engaged separately, and may act on behalf of the owner to manage the contract.  The head contractor takes the responsibility and risk of ensuring that the various parts of the work are co-ordinated.

When should this method be used?

Under this method, the project is fully designed before being put to competitive tender.  This brings certainty in the construction price.  The method is therefore helpful where funding is an issue.  Prior specification also addresses operational and risk management issues, because the contractor assumes the risk of completing the contract work in accordance with the contract.

In these circumstances, a public entity should be prepared to manage two sets of relationships: one with the designer, and the other with the head contractor.  This may include handling disputes between the two – especially where problems arise that require a significant change to the specification and additional costs.  The separate contracts should specify responsibilities as clearly as possible, so as to minimise the likelihood of such disputes.

Relevance of the Procurement Process (Part 2) to the Traditional or Conventional Contractual Method

Preparing the procurement plan (see section 1)

A public entity should consider how it will establish its relationships with the designer and contractor, and define its expectations of any relationship between the designer and contractor. 

At the outset, the public entity should establish and specify clearly the responsibilities of each party, and define who will take the risk.

The public entity should plan for two selection processes: one for the designer, and one for the contractor.  Depending on the project, separate tender processes may be necessary.  The selection of the designer may require some sophistication – for example, where tenderers are asked to supply a concept.       

The public entity should review insurance arrangements, in relation both to itself and to the designer, the contractor, and any sub-contractors, to ensure that the construction and any public liability are adequately covered.

Specification of the goods or services (see section 2.3)

The evaluation criteria for selecting a designer may differ from standard procurement criteria.  In particular, the criteria should emphasise the designer’s previous work and reputation, and/or the overall design concept, rather than on the detailed specification.

The evaluation criteria required for selecting the contractor may be more traditional, being drawn from a detailed building specification provided by the designer.  The evaluation should examine the contractor’s ability to meet the specification and the price.

The contract (see section 2.5)

The conditions of the contracts with the designer and the contractor should clearly set out the responsibilities of each.  Each contract should include procedures for variation and dispute resolution.

Managing the contract (see section 11)

A project director should be appointed to oversee the whole project and to look after day-to-day administration.  This may include authorising progress payments. 

Depending on the size and nature of the project, an experienced person may also need to be appointed to undertake a quality assurance role. 

A public entity should carefully consider any changes to the specification during the project, to determine how each change may affect either the contracts with the designer and the contractor or the project price.

Construction Management

General Comment

Construction management is a flexible term that covers a wide variety of owner-manager-contractor relationships.  Generally, the owner contracts with a professional construction management firm which, in turn, administers and manages both the design and construction of the project.  Typically, the construction management firm does not itself undertake any particular trade or construction work, but manages the employment of others on the project.

Under this method, the owner carries more risk because it engages a consultant to let a number of separate and discrete contracts for both design and construction.  This approach may reduce project costs – but only if the interface between the contracts is well defined.  Under past practice, the construction manager also the funded the construction.  More recent practice is to leave this responsibility with the owner.

When should this method be used?

This method is suited to cases where a public entity does not have, or does not wish to use, internal resources to manage the project.  It therefore appoints an independent manager or construction management firm, whose main responsibilities are to ensure that the project is completed efficiently and to look after the public entity’s interests.

When used effectively, this method may reduce project costs through improved project management and co-ordination by an experienced individual or firm.  The main disadvantage is the cost of employing the management resource.  This can be mitigated by writing incentives into the contract of engagement – for example, concerning the parties’ expectations of the cost of the project.

Relevance of the procurement process (Part 2) to the Construction Management Method
The issues that need to be considered for the construction management method are similar to those described in relation to the traditional or conventional method.

In addition, a public entity should:

(
determine, during the procurement planning stage, how it will select and engage the construction manager;

(
bear in mind the risks it might retain in relation to the design and construction of the project, despite the management of the project being contracted out;

(
ensure that the contract clearly sets out the duties and responsibilities of the construction manager; and

(
be conscious that it remains the owner of the project and bears the ultimate responsibility for the procurement.  

To meet the last requirement, a public entity should establish that:

(
any specification prepared by the construction manager actually meets its needs; and

(
any competitive tender process that the construction manager undertakes on the public entity’s behalf is both in accordance with its own procurement policies and procedures and consistent with any applicable public law obligations. 

Design and Build

General Comment
Under this method, the owner contracts with a single organisation which is responsible for the design and construction of the entire project. 

When should this method be used?

Design and build is appropriate where a public entity:

(
can scope the project clearly itself, and is unlikely to want other than small changes to the design;

(
requires a fast response to changes or additions to, or deletions from, the design; 

(
wants certainty over the nature of the finished product, the cost, and the date of scheduled completion;

(
wishes to save time by allowing the design and construction phases to be overlapped;

(
does not have the skills or expertise that the project requires; or

(
wishes to avoid co-ordination difficulties and disputes between the designer and contractor.

A disadvantage of the method is that the public entity may lose the ability to select the designer, as well as the benefit of having a designer and contractor to check on each other’s work.  

Obtaining finance may also be difficult, since the conditions of finance generally require an independent party to confirm that the construction work complies with the project specifications.  In contrast, under the traditional or conventional method, the designer’s on-site inspection and approval of the contractor’s progress is a condition of the release of funds. 

Relevance of the Procurement Process (Part 2) to the Design and Build Method

Preparing the procurement plan (see section 1)

A public entity should consider making the specification objective-based.  Expert advice may be necessary to achieve a clear project scope.

Evaluating tenders received (see section 5)

The evaluation should cover the complete package.  Quite different proposals could be made, and clear evaluation criteria will be needed to compare them.

Guaranteed Maximum Price Contracting

General Comment

Guaranteed maximum price contracting is a variant of design and build, where the contractor offers a guaranteed maximum price.  The price will include a premium for the price-capping risk and the loss of any cost savings.  Under a normal contract, these would accrue to the contractor.  In this case, they accrue to the owner.

When should this method be used?

This method is suitable when it is important to limit the costs of the project.  However, a public entity should assess carefully the premium it will pay for this certainty.

Build-own-operate-transfer (“BOOT”) Projects

General Comment

A build-own-operate-transfer (“BOOT”) project – sometimes referred to as a concession contract or a private finance initiative –is defined as:

A project based on the granting of a concession by a principal, to a promoter
, who is responsible for the construction, financing, operation and maintenance of a facility over the period of the concession before finally transferring the facility, at no cost, to the principal as a fully operational facility.  

During the concession period, the promoter owns and operates the facility and collects revenues to repay the financing and investment costs, maintain and operate the facility, and make a margin of profit.

Various names are given to these types of contracts.  Some examples are: 

FBOOT
finance, build, own, operate and transfer;

BOO
build, own and operate;

BOL
build, operate and lease;

DBOM
design, build, operate and maintain;

DBOT
design, build, operate and transfer;

BOD
build, operate and deliver;

BOOST
build, own, operate, subsidise and transfer;

BRT
build, rent and transfer;

BTO
build, transfer and operate;

DBFM
design, build, finance and maintain;

ROT
rehabilitate, operate and transfer; and

BOT
build, operate and transfer.

Many of these are alternative names for BOOT projects.  Others differ in one or more respects.  The differences are not, however, significant enough to affect the general issues in procuring by means of these sorts of contracts.  We use the term BOOT to cover them all.

When should this method be used?

BOOT projects are applicable to infrastructure and process type facilities and for all types of revenue generation.  

Some of the advantages of using a BOOT strategy are that it:

(
avoids the need to borrow;

(
provides additional finance sources for priority projects;

(
transfers risks of construction, finance and operation to the private sector; and

(
enables the use of foreign companies and technologies.

BOOT projects are complex and non-identical, in that each is based on different designs, processes and methods of construction and operation.  They are often multi-disciplinary.  Tender costs are generally high – in some cases between 5 and 10% of project costs – because the resources involved in preparing a bid to finance, design, build and operate a facility are greater than those required for a conventional form of procurement.

Relevance of the Procurement Process (Part 2) to a BOOT project

Determining the need for the procurement (see section 1)
When considering whether to use a BOOT strategy, a public entity should establish:

(
whether the project will be commercially viable;

(
whether the demand for the facility will generate a sufficient  return on investment;

(
the type of facility, its social benefits, and whether the public generally accepts and supports it;

(
what the owner’s obligations under a concession agreement would be;

(
how much support the owner could provide to the promoter;

(
whether there is an appropriate site;

(
who will purchase any services or goods provided by the facility; and

(
the length of the concession period.

Preparing the procurement plan (see section 2)

A public entity should seek legal advice early in the planning process, so that it can appropriately manage risks and prepare contract documents.

If an entity decides to proceed with a BOOT project, it should identify suitable promoter organisations that may wish to bid.  It should preferably use the multi-stage tender process (see section 3.7).  This enables it to invite promoters to pre-qualify.  An invitation should outline the scope of the project, its location, the proposed programme, the concession period and, if applicable, required tender bonds.

The entity should then select a list of preferred promoters.  As the cost of tendering for BOOT projects is high (both for promoters and for the owner), a public entity should consider restricting short-listed promoters to a maximum of four.

When assessing a potential promoter, a public entity should consider:

(
the financial viability of the promoter (including parent or subsidiary organisations);

(
proposed sources of finance; 

(
debt/equity ratio;

(
past work carried out by the promoter;

(
the promoter’s previous experience with BOOT contractual relationships; and

(
whether the promoter has the range of technical, operational and financial capabilities necessary for the project. 

The procurement process and the specification should be planned around four areas:

(
construction;

(
operation and maintenance;

(
finance; and

(
revenue.

The contract (see section 2.5)

A concession agreement should be prepared as the basis for the contract, the tender preparation, and the subsequent evaluation.

The concession agreement should: 

(
identify the risks, rewards and responsibilities of the parties; 

(
include the terms of the concession (general, specific and common) which relate to the construction, operation and maintenance, finance and revenue areas of the project; and 

(
clearly specify the specific obligations of both the public entity and the promoter.

A weighting should be assigned for each area of the agreement.

Evaluating tenders received (see section 5)

A public entity should evaluate each tender according to the criteria and weightings it has previously identified.

In a BOOT project, tenders may be dissimilar but still meet the requirements of the concessions and the project conditions.  A public entity should therefore have a method that allows it to evaluate and compare the components of each tender.

An entity should assess the following factors:

(
meeting the terms of the concession;

(
the weighting of each project package;

(
the residual value of the facility;

(
the selling price of the product or offtake; and

(
other factors specific to the project.
Sole Source Situations

General Comment

A public entity may find there is only one source of supply for goods or services, leaving it unable to rely on a competitive market to determine an appropriate price.  The market may be too small, or the service too specific, to support more than one provider.  Ensuring value for money in these circumstances can be difficult.

Relevance of the Procurement Process (Part 2) to a Sole Source Situation

When procuring from a single source, key aspects of the normal procurement process still apply.  For example, a public entity should plan the procurement, determine the conditions of the contract and contract type, and manage the contract.  However, because there is effectively no market to determine an appropriate price, the following factors need to be taken into account.

Preparing the procurement plan (see section 1)

A public entity should consider if it is possible and worthwhile to try and establish a market by encouraging new suppliers.  It may be possible to avoid a monopoly supply situation by dividing the goods or services into smaller, more marketable, elements. 

The contract (see section 2.5)

A public entity should consider the appropriate term of the contract.  A shorter contract term may allow it to test the market when new sources of supply develop.

An entity should also, where possible, seek incentives or arrangements for the sharing of cost savings.  This may encourage the supplier to improve service efficiency.

Depending on the types of goods and services being procured, another option is to consider a relational contracting basis – where the procurer and supplier operate on a partnership basis. 

Post-tender negotiations (see section 7)

Negotiation is important in a sole supply situation.  A public entity should ensure that all involved in the negotiation have the appropriate skills and experience.

An entity should aim to negotiate the lowest possible price, consistent with quality and fitness for purpose.

Sole or Monopsonist Procurers

General Comment

A sole, or monopsonist, procurer is a public entity that is the sole or predominant procurer of particular goods or services.  An example of monopsony is the procurement of health services by the state.

Procuring services by using a competitive tender may not be an option for a sole procurer.  A relevant factor in deciding whether to go to tender may be whether there is an expectation of continuity of service – for example, in the case of a resident in an aged care facility.

Therefore it may be necessary to restrict a competitive tender to new or significantly changed services.

If there is no competitive tender, a sole procurer will have to renegotiate the existing “contract” with the supplier.  
Relevance of the Procurement Process (Part 2) to Sole Procurement 

The procurement model outlined in Part 2 is generally applicable to sole procurement.  However, special attention needs to be paid to the following sections.

Preparing the procurement plan (see section 2)

A public entity should consider the need to consult with suppliers and stakeholders.
In the absence of contestable services, the contracting process should support decisions about what services are to be provided, from whom, and at what cost.
Public law duties of due process, and the need to act fairly and reasonably during the procurement process, are potentially more important where the public entity is the sole source of business for a contractor or a group of contractors.
If the procurement is for services to the public rather than an individual, special consideration should be given to questions of enforcement.  Alternatively, where a licensing system exists, standards could be specified by way of licence conditions.
The contract (see section 2.5)

A public entity should consider using a standardised contract where there are a large number of providers delivering the same services.

To increase efficiency, an entity may consider incentive clauses to share cost savings.

Post-tender negotiations (see section 7)

Renegotiation assumes considerable importance for a sole procurer, because:

(
Suppliers are likely to have more information than the procurer about the costs and quality of the goods or services.  This increases the risk of over-pricing, or suppliers engaging in inefficient provision of goods and services – which is especially relevant when there are few barriers to entry or little competition.

(
The public entity should not use its purchasing power to force prices down to a level if this may affect the supplier’s capability to deliver the services, or cause the quality of the service capable of being delivered to drop below an acceptable level.

To ascertain the cost of the services procured, the public entity could:

(
negotiate a schedule of fees with a representative group of suppliers; or 

(
establish the cost of the service and negotiate an appropriate profit margin with the supplier.

Other guidance

Public entities should also refer to the “Guidelines for Contracting with Non-government Organisations for services sought by the Crown” published by the Treasury.

Electronic Commerce

Electronic commerce is an area of significant and ongoing development.  Best practice guidelines are still being developed.  This section outlines issues that a public entity should be aware of in relation to electronic commerce.

What is electronic commerce?

In general the term “electronic commerce” refers to business activities and transactions that are conducted electronically.  It involves using information technology and telecommunications to disseminate information, exchange data and perform financial transactions.  The term is not unique and it is not specifically defined.  Other terms used include e-commerce, e-business and e-trade.

What is electronic commerce used for?

Electronic commerce covers a range of tools and technologies – such as electronic data interchange, electronic funds transfer and the Internet – that support business applications.  Computers and telecommunications systems are used in a variety of activities, from internal activities, such as finance and personnel administration, to external activities involving the provision of services to the public.  Such activities can be financial, such as transferring funds, or non-financial, such as providing or exchanging data and information.

There are a wide range of uses for electronic commerce in procurement, including:

(
monitoring inventory levels and reorder times and quantities, with purchase orders being generated automatically from within an entity’s system and transmitted to the supplier;

(
levels of delegations within the system, which restrict the type, quantity and value of goods that a particular member of staff can approve, but allow him or her to operate flexibly within those parameters;

(
electronic issue and receipt of tenders, with scope for some electronic tender evaluation where requirements are precise;

(
contract management where some or all deliverables are monitored electronically, enabling automatic payments; 

(
electronic recording of goods receipt, triggering a corresponding payment; and

(
electronic catalogues.

Possible benefits include reduced paperwork, processing and filing, lower data entry and error rates, a shorter procurement time, lower inventory costs, and an overall increase in control of day-to-day operations where system reports are planned and used effectively.  Electronic systems can be set up to ensure that a whole range of procurement policies and rules are adhered to consistently across the public entity.

What are the strategic implications for public entities?

The use of electronic commerce is expanding dramatically.  A public entity should continually assess how it might develop electronic commerce in its operations and service delivery, so that it can respond to changing demands and opportunities.  This has both internal and external strategic implications.   

In relation to the external environment, a public entity should be aware of, and consider, the desirability of being able to access any market available through the Internet.

To gain maximum benefit from electronic commerce, a public entity should also assess the impact on its own information and communications technology infrastructure.  In particular, an entity should be aware of the need to communicate electronically with other organisations.  For example, it should plan for its procurement systems to be compatible with those of its key suppliers. 

In relation to the internal environment, a public entity should ensure that its internal systems are all compatible.  For example, the procurement system should be part of, or compatible with, the financial information system.

New ways of working will usually have significant implications for the numbers of staff and managers in the entity, and their skills.  Developing the entity’s human resources should be a key element of the strategy and approach to electronic commerce.  This reflects the importance of change management in successfully introducing new technology.

What are the issues in relation to any individual procurement?

When planning each procurement, a public entity should assess whether electronic commerce would be a viable and cost-effective method of procurement.  The assessment should include potential benefits to contractors – for example, in speed and certainty of payments – which the entity could share by negotiating increases in quality or reductions in price.

When using or contemplating using electronic commerce, a public entity should ensure that the resulting transactions are secure, confidential and reliable.  Reliability includes ensuring that a transaction originates from a bona fide source (“authentication”) and cannot be repudiated by the originator (“non-repudiation”).  Cryptography may be necessary to provide sufficient protection.

If a public entity uses the Internet for tendering, it should satisfy itself that the transactions are secure, and that it has adequately addressed privacy issues.  If it uses Internet markets to advertise the tender, a public entity should consider supplementing the electronic notice by traditional approaches such as newspaper and trade journals, to ensure that it accesses a representative share of the market.

�	There are risks in entering a syndicated arrangement when contractual obligations already exist.  Changing the scale or nature of the procurement without informing an existing contractor or tenderer may risk breaching an expectation, which could result in legal action.


� 	The term co-sourcing is a marketing term used by outsourcing companies.





�	A public entity should appoint a “principal consultant”  to co-ordinate any team of advisers.





� 	The promoter is the organisation, which is granted the concession to build, own, operate and transfer a facility.   They are oOften, it will be a construction companies company or operator,s or a joint venture organisations incorporating contractors, operators, suppliers, vendors and shareholders.
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